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INTRODUCTION

This pamphlet is designed as “read ahead" material for the Labor and

Employee Relations/Equal Employment Opportunity for Executives course. Except

for rather extensive coverage of the historical background of the federal labor

relations program, this pamphlet provides a quick sketch of some of the topics

we'll be discussing in more depth during the sessions.

A review of your collective bargaining agreement(s) and, perhaps, a

discussion of local issues and partnership efforts with your Civilian Personnel

Officer, Equal Employment Opportunity Officer and Labor Counselor prior to

coming to the course, should prove beneficial. Familiarity with the key provisions

of the Federal Service Labor‑ Management Relations Statute (Title 5 of the United

States Code, Chapter 71) will also enhance your participation in the course.


The course itself is intended to cover the more universal concerns of Army

executives in the areas of labor relations, employees relations, EEO and other

related topics of interest.  Each session, however, will provide ample opportunity

to address activity‑unique problems.

Directorate of Civilian Personnel

Office of the Assistant Secretary

(Manpower and Reserve Affairs)

Washington, DC 20310

COMMANDERS' LABOR AND EMPLOYEE RELATIONS RESPONSIBILITIES

Negotiate in Good Faith  The federal labor relations statute requires that commanders negotiate in good faith with unions regarding conditions of employment, i.e., personnel policies, practices and matters affecting working conditions.  Union proposals, however, which are inconsistent with a Federal statute or government‑wide regulation, or initially, with a DoD regulation or Army regulation are not negotiable.  Negotiations may involve an entire collective bargaining agreement, specific limited issues, or the impact and implementation of management-initiated changes that are not themselves negotiable, but do affect conditions of employment.

Collective Bargaining Aqreements   The law requires that, if requested by either party, a written collective bargaining agreement be executed, embodying the terms agreed to by the parties.  In Army, the installation commander must sign collective bargaining agreements (this authority may not be re-delegated).  They are then reviewed for legal and regulatory compliance and approved or disapproved by the Civilian Personnel Management Division, Field Advisory Service Division, Office of the Secretary of Defense, within 30 days from the date the agreement is executed by the Commander.

Negotiated Grievance Procedure  By law, each collective bargaining agreement must contain a negotiated grievance procedure for resolving disputes.  Negotiated grievance procedures must, with the limited exception of issues covered by certain statutory appeal and complaint procedures, be the exclusive means of resolving the matters they cover.  Negotiated grievance procedures may be used to resolve nearly any dispute between the agency and employees or between the agency and the union.  The law requires that the final step in a negotiated grievance procedure be binding arbitration. The arbitrator is a neutral third party retained by the agency and the union to resolve their dispute.  Only the agency or the union (not the employee) may invoke arbitration.

Official Time  Commanders are required by law to furnish official time to union representatives for negotiating collective bargaining agreements.  Additionally, official time for such purposes as preparing for negotiations and representing employees is a negotiable matter.

Dues Allotments  Commanders are required by law to deduct union dues from the

pay of bargaining unit employees who authorize such deductions, and to allot those deductions to recognized unions.  Employees who authorize such deductions must be allowed to revoke their authorization at least annually, but no authorization may be withdrawn prior to the end of an initial one‑year period.

Union Representation

Formal Discussion  Commanders are required to notify recognized unions and give them the opportunity to be present at formal discussions between management and one or more employees or their representatives regarding any grievance or any personnel policy or practice or other general condition of employment.  Formal discussions are not defined in the law.  Generally, the following factors tend to indicate a formal discussion:

(1) Presence of one or more management officials; 

(2) Presence of higher level management officials; 

(3) Presence of personnel, legal, or other staff officials; 

(4) Meeting is scheduled in advance;

(5) Meeting has an agenda;

(6) Minutes or other records are maintained. 

It is not necessary that all of these elements be present for a discussion to be considered formal.  Routine work site discussion and performance counseling sessions are not considered formal discussions.

Investiqations  Bargaining unit employees have the right to be represented by the union during any examination by the employer if the employee has a reasonable belief that the examination may result in discipline and if the employee requests such representation.  This requirement is commonly referred to as the "Weingarten" right and only applies in situations where an employee is being questioned and the employee believes that disciplinary action could result from the questioning.  Commanders are required to inform employees annually of their "Weingarten" rights; however, the law doesn’t require that employees be reminded of these rights before questioning. The parties can negotiate this protection, though, into their negotiated agreement.

Employee Relations  Commanders will assure that a full and effective rnanagement‑employee relations program is in operation, and that expertise is developed and maintained in each area of responsibility as outlined in AR 690‑200, Chapter 250.  These areas include performance management, intra‑management

communication, discipline, grievances, adverse actions, and incentive awards.   The focus of this program is to provide guidance and assistance to supervisors and managers to assure an effective work force and mission accomplishment.

LABOR RELATIONS: AN EVOLUTION

We won't be able to spend a great deal of time in class on the evolution of federal-sector labor relations. For a full appreciation of the how’s and the why’s of the present system, however, you should know what preceded it  The following provides an extensive overview of the program since 1962.

Executive Order 10988  Policies governing relationships between employee organizations and agency management in the executive branch were established by Executive Order 10988 in January 1962, issued by President Kennedy.  The Order recognized that the efficient administration of the government and the well‑being of employees require orderly and constructive relationships between employee organizations and management officials.  It noted that employee‑management relations in the federal service should be improved by providing employees an opportunity for greater participation in developing policies and procedures affecting the conditions of their employment, while preserving the public interest as the paramount consideration.

To that end, it set forth policies governing the respective rights and obligations of federal employees, employee organizations, and agency management in pursuing the objective of effective employee‑management cooperation in the public service.  The right of employees to form, join, and assist any labor organization, or refrain from doing so, without fear of penalty or reprisal, was recognized.  Strikes were prohibited.  

During the next few years, unions expanded dramatically. By 1969, exclusive recognition covered 87% of all postal employees 67% of wage (blue collar) employees, and 28% of salaried (white collar) employees.  Many thousands more had union representation in units with formal and informal recognition which conferred fewer rights than "exclusive" recognition.  Over 800,000 employees voluntarily authorized payroll deduction of union dues, in an annual amount exceeding $23 million.

Experience under Executive Order 10988 was evaluated in 1967‑68 by the Presidential Review Committee on Employee‑Management Relations in the Federal Service.  A broad spectrum of views was obtained from labor representatives, management officials, and non‑government experts in labor relations.

The Committee found that some excellent benefits had accrued to both agencies and employees. For example, the Order had contributed to the democratic management of the work force and improved communications between agencies and their employees.  Through labor‑management consultation and negotiation, improved personnel policies and working conditions had been achieved in a number of areas:  for example, the scheduling of hours of work, overtime, rest periods, and leave; safety and industrial health practices; training and promotion; and grievance handling.

However, the rapid growth of union representation and corresponding expansion of the scope of labor‑management relations activity produced conditions far different from those envisioned in the 1962 Order.  Both labor and management identified problems, e.g., appropriate distinctions in the rights accorded under exclusive, formal, and informal recognition could not be maintained; no third party structure existed to impartially resolve disputes that occurred during union organizing activity or in the negotiation and administration of agreements.

The Committee recognized the need for change and made six key recommendations:

(1) Establishment of a central body to administer the program and make final decisions on policy questions and disputed matters.

(2) Revision of the multiple forms of recognition and establishment of criteria to identify appropriate units.

(3) Clarification of the status of supervisors.

(4) Expansion of the scope of negotiations and establishment of rules to insure management did not arbitrarily or erroneously impose limits.

(5) Establishment of third party processes to resolve (disputes concerning unit determinations, representational elections, complaints under the "Standards of Conduct for Employee Organizations" and "Code of Fair Labor Practices," negotiation impasses, and grievances.

(6) Establishment of union financial reporting and disclosure procedures.

Executive Order 11491  President Nixon adopted the Committee recommendations by issuing Executive Order 11491 on October 29, 1969, which:

(a) Created the Federal Labor Relations Council to establish and maintain a
program of policy guidance to agencies and periodically review those policies.  The Council was composed of the Chairman, US Civil Service Commission, the Director, Office of Management and Budget; and the Secretary of Labor.

(b) Eliminated "informal recognition," and "formal recognition." These units had been transitional in nature. They provided continuity of relationships with small groups of employees in existence at the time EO 10988 was issued in 1962.  By 1969, they had outlived their usefulness as a transitional feature. They had become a source of confusion and contention in activities where they competed with another organization with exclusive recognition, created fragmentation of employees, and put an undue administrative burden on management to coordinate relationships with representatives of the various groups.

(c) Barred supervisors, who could belong to and become active in units under Executive Order 10988, from joining units of nonsupervisory personnel, or from representing or participating in the management of such units.  This defined supervisors squarely as a part of management and eliminated the apparent conflict of interest which arose when they participated in organizations representing their subordinates.

(d) Enlarged the scope of negotiations between union representatives and agency officials and provided the administrative machinery to resolve questions of negotiability by referral of disputes to the national level of the agency, and ultimately, to the Federal Labor Relations Council.  Also, agencies were barred from granting any official duty time to employees engaged in negotiations as a representative of a labor organization (we will return to this topic).

(e) Involved the Federal Mediation and Conciliation Service (FMCS) to mediate in labor‑management negotiation disputes and established the Federal Service Impasses Panel (FSIP) to settle impasses when mediation failed.

(f) Established standards of conduct for labor organizations concerning the disclosure of financial transactions, administrative practices, bonding requirements and election procedures.

(g) Clarified certain matters relating to negotiated grievance procedures, arbitration, and exceptions to arbitrators' awards.

EO 11491, as amended bv EO 11616  The first review of the Order by the Council was initiated with public hearings held in October 1970. Federal employees, representatives of labor organizations, department and agency officials, and other interested groups and individuals were invited to present their views on the Order and suggest improvements.  Sixty‑five persons, including several members of Congress, top union officials, and key government officials testified at the hearings or submitted written remarks for the record. The Council's study was intensive and included 18 executive sessions.  As recommendations were implemented by the President in E0 11616. The changes provide that:

(a) Agencies could have limited dealings with professional and other associations which did not qualify as labor organizations, consistent with the Order and not inconsistent with the rights of recognized labor organizations (e.g., National Education Association, American Chemical Society, society of American Engineers, fraternal organizations, and so on).

(b) Negotiated agreements must provide a grievance procedure as the exclusive procedure available to the parties and employees in the unit to resolve differences in the interpretation and application of the agreement.  Matters outside the agreement, including matters for which statutory appeals procedures existed, were excluded.  The nature and scope of the procedure, including cost‑sharing arrangements for arbitration, were to be negotiated by the parties.  An employee or group of employees filing a grievance under the procedure could only be represented by, the exclusive union or a representative approved by the union.  If an employee or a group of employees wished to present grievances on matters arising under the agreement without the intervention of the exclusive representative, they were permitted to present such grievances to agency management and have them adjusted so long as the adjustment was not inconsistent with the terms of the agreement and the exclusive representative was given opportunity to be present at the time of the adjustment.  Arbitration of a grievance was now a union, not employee, choice.

(c) The processing of unfair labor practice complaints be placed within the exclusive jurisdiction of the Assistant Secretary of Labor for Labor‑ Management Relations and the Federal Labor Relations Council.  Decisions under grievance or appeals procedures were not construed as unfair labor practice decisions under the Order nor as precedents for such decisions. When a complaint included an alleged unfair labor practice, it was to be optional with the aggrieved party whether to seek redress under the grievance procedure or the unfair labor practice procedure.  However, the complainant could not use both procedures, neither simultaneously nor sequentially.

(d) Employees be granted official duty time, negotiated within specified limits, when engaged as labor organization representatives in negotiations with agency management.  From 1969 to 1979, denial of any official time for employees engaged in negotiations was the most controversial provision of EO 11491. The Council concluded that the program would benefit by permitting the negotiating parties, when circumstances warranted, to agree to a reasonable amount of official time for employees who represent the union in negotiations during regular working hours. This change enlarged the scope of negotiation and promoted responsible collective bargaining. However, the amount of such official time authorized, while adequate to avoid undue hardship or delay in negotiations, was expressly limited so as to maintain a reasonable policy with respect to union self-support and to serve as an incentive to economical and business‑like bargaining practices.

(e) The requirement that the costs to the installation to process dues deductions of those employees desiring voluntary dues withholdings must be charged to the union be eliminated.  Rather, the matter was left to the parties as a negotiable item.

(f) The responsibilities of the Office of Management and Budget, and the Civil Service Commission, be expanded to maintain a program of policy guidance to agencies, with periodic review of those policies and program operations.

EO 11491, as amended by EO 11838  By the time the Council conducted the next major review of the Order, union growth had slowed down with membership stabilized at about 58% of the non-Postal work force.

The unions were expressing an increased dissatisfaction with program operation under the Order; e.g., the program was too management oriented, was unresponsive to the union concerns, and provided insufficient provisions for union stability and security. The unions had always desired a legislative foundation to afford them the protection of law, and judicial review of administrative decisions.  Thus, the review conducted by the Council occurred in a climate of tension and turmoil.

The Council, after completing an intensive review and analysis, made material changes in the Order. It is important that we examine the changes which had the most impact on day‑to‑day relations at the local level, because they set the background leading up to Title VII of the Civil Service Reform Act of 1978:

(a) The term "supervisor" was defined in the Order by enumeration of functions performed.  "Supervisor" meant "an employee having authority in the interest of the agency to hire, transfer, suspend, lay‑off, recall, promote, discharge, assign, reward, or discipline other employees, or responsibility to direct them, or to adjust their grievances, or effectively to recommend such action ... if the exercise of authority is not of a merely routine or clerical nature, but requires the use of independent judgment."

(b) Three other matters affecting supervisors were affirmed:  

(1) Supervisors were recognized as a part of management and agencies were to assure that supervisors and associations of supervisors were given the opportunity to participate in the management process in a meaningful way and have their problems considered; 

(2) Members in an association of supervisors could continue to have dues voluntarily withheld from their pay; 

(3) Supervisors could not be represented by a labor organization in proceedings under agency grievance or appeal procedures because of the apparent conflict of interest that is presented.

(c) Meaningful negotiations at the local level on personnel policies and practices and matters affecting working conditions were unnecessarily constricted in a significant number of instances by higher level agency regulations not critical to the effective agency management or the public interest.  Likewise, the parties had not fully exploited opportunities for exceptions from agency regulations that the agency asserted as a bar to negotiations.  The Council took the approach that only regulations of a higher level for which a "compelling need" existed could serve to bar negotiations, and the Council would resolve disputes on a case-by-case basis.

(d) The consultation process was addressed.  The Council clarified the ambiguity of the Order, which stated the parties "shall meet at reasonable times and confer in good faith with respect to personnel policies, practices, and working conditions."  The Council construed "to meet and confer" as synonymous with “negotiate."  This meant that a union would have to have adequate notice of management's proposed course of action and given the opportunity to bargain over the impact of that action on the bargaining unit employees.  Unreasonable delay in carrying out changes could be avoided by management if, after bargaining to impasse, it notified the unions of its intent to implement the change unilaterally, provided the change did not exceed that initially proposed. 

The union, however, could seek further intervention by a third party (i.e., the Federal Mediation and Conciliation Service, and if necessary, the Federal Service Impasses Panel.)  The essence was, however, that management was not precluded from initiating its proposals pending final outcome of the impasse.  Management could act unilaterally before the FMCS or FSIP became involved, as long as the enactment was no greater than that first proposed.  Management risked an unfair labor practice complaint if it acted after FMCS or FSIP intervention, unless it could demonstrate there was "an overriding exigency" to do so.

(e) The scope of the negotiated grievance procedure, previously limited only to "interpretation and application of the terms of the agreement," was expanded. Matters subject to statutory appeal remained excluded where were approximately 23 such matters, e.g., health benefits program life insurance, workmens' compensation, removals for cause or inefficiency, etc.). The parties could negotiate to include or exclude other matters.  Regulations of the local installation or higher level within the agency could be included, either specifically or by inference.  Binding arbitration was introduced; either party could file an exception to the award with the Council.  Arbitration could only be invoked by management or the union, not the employee.

(f) Several other issues were incorporated by amendment into the Order.  The thrust of each of these was to expedite certain administrative issues which affected the program nation‑wide, but would not normally impact on the individual supervisor as did the other issues depicted above.
Title VII, CSRA  The reforms of 1975 did not satisfy the unions' desire for a legislative base for federal labor‑management relations.  During 1975‑76 there were approximately 13 such proposed bills circulating in both Houses of Congress, as special interest groups within the union movement sought to have their particular version enacted into law. The particular merits of each bill, or their particular provisions, need not concern us. What is important is that labor relations legislation was enacted as a part of the total legislation concerning Civil Service reform.

Public Law 95‑454, the Civil Service Reform Act of 1978, was signed by President Carter on October 13, 1978, and became effective on January 11, 1979. Title VII of the Act deals with labor relations; we will address its features in class.

Title VII Features

· Right of employee to form, join, or assist unions free of penalty or coercion (Sec 7102)

· Establishment of Federal Labor Relations Authority as an independent agency to set policy and administer the law (Sec 7104)

· Clarification of management rights (Sec 7106)

· • Union representation rights at formal discussions and certain employee examinations (Sec 7114)

· Union dues deductions free of cost (Sec 7115)

· Bargaining over "conditions of employment" (Sec 7117)

· Broad scope negotiated grievance procedure to include statutory appeals matters; terminates in binding arbitration (Sec 7121)

· Judicial review and court enforcement of FLRA orders (Sec 7123)

· "Unlimited" official time for union negotiators; other uses of official time to be negotiated (Sec 7131)

EO 12871, Labor‑Management Partnerships  On October 1, 1993, President Clinton signed EO 12871, Labor‑Management Partnerships. This Order was in response to Vice President Gore's National Performance Review which looked towards "creating a Government that works better and costs less." As stated in the Order:  The involvement of Federal Government employees and their union representatives is essential to achieving the National Performance Review's Government reform objectives.  Only by changing the nature of Federal labor‑management relations so that managers, employees, and employees' elected union representatives serve as partners will it be possible to design and implement comprehensive changes necessary to reform Government.

The Order will be discussed in greater detail during the course. The general features of the Order include:

(a) Creation of the National Partnership Council whose responsibility is to advise the President on matters involving labor‑management relations in the executive branch

(b) Implementation of labor‑management partnerships throughout the Executive Branch

(c) Providing systematic training of appropriate agency employees in consensual methods of dispute resolution

(d) Expanded scope of bargaining by requiring negotiations over permissive subjects" as identified at 5 USC 7106(b)(1)

THIRD PARTIES IN DISPUTE RESOLUTION

There are a number of third parties who are involved in the labor relations, employee relations and EEO programs, and have a significant impact on our dealings with employees and their unions.

The Arbitrator  Bargaining unit employee complaints, concerning nearly every aspect of a condition of employment, may be filed under the negotiated grievance procedure. (What can be covered under the procedure ‑ its scope ‑ is determined locally by the activity and the union through collective bargaining.)  Every grievance must be subject to binding arbitration. The arbitrator is a disinterested neutral who is "hired" by the parties to rule on the grievance. The arbitrator is generally referred to the parties through either the Federal Mediation and Conciliation Service (FMCS) or the American Arbitration Association. Army has experienced an arbitration rate of less than 10% of grievances filed under the negotiated procedure in recent years; most grievances are settled at the activity level.  Arbitration awards are appealable to the Federal Labor Relations Authority (FLRA) and federal court on very limited grounds.  (Sec 7121 and 7122) 

Federal Labor Relations Authority  The FLRA is an independent regulatory agency headed by three members appointed by the President. It is the central policy-making body of the federal sector program. (Its counterpart in the private sector is the National Labor Relations Board.)  The FLRA decides representation questions (whether unions should represent certain groups of employees), hears negotiability appeals (whether there is an obligation to negotiate on a union proposal), adjudicates unfair labor practice cases and rules on appeals of arbitration awards.  (Sec 7104 and 7105)

Federal Mediation and Conciliation Service  The FMCS is a government agency that attempts to assist management and union negotiators in reaching a voluntary settlement on bargaining impasses.  It has no authority to direct or order the parties to adopt contract language. (Sec 711 9(a)).

Federal Service Impasses Panel The FSIP is a semi‑autonomous agency within

the FLRA which resolves impasses which management and the union have been

unable to resolve through voluntary means, including mediation by the FMCS. The

FSIP is empowered to impose a settlement on the parties, although it prefers to

encourage them to settle voluntarily. (Sec 7119(b) & (c))

Department of Defense Office of Complaint Investigation OCI conducts inquiries

and provides the Commander with a report of findings and recommendations for

decision on EEO complaints filed under the 22= procedure. The Commander

can accept, reject, or modify OCI's recommended decision in EEO complaints of

discrimination and/or reprisal. OCI may be utilized to conduct fact finding inquiries

under the agency administrative grievance system on a cost reimbursable basis.
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Army Equal Employment Opportunity Compliance and Complaints Review

:Agency - The EEOCCRA is the final review authority within the Army for decisions

on individual and class EEO complaints for approval by the Secretary of the Army.

Also responds to EEOC requests on complaints that are appealed to EEOC.

Equal Employment Opportunity Commission EEOC, created by Title VII, Civil

Rights Act of 1964, is the lead agency for the elimination of employment

discrimination. Federal employees were brought under Title VII coverage by the

Equal Opportunity Act of 1972, Public Law 92‑61, which gave Federal employees

the right to sue in federal district court if they were dissatisfied with the agency's

disposition of their EEO complaints. Responsibility for the federal government's

administrative EECO complaints program was transferred to the EEOC on January 1,

1979. EEOCC's major federal complaint responsibilities are to hold hearings and

recommend final agency decisions and issue binding appellate decisions.

Merit Systems Protection Board - The MSPB has appellate jurisdiction over adverse

actions (i.e., suspension of more than 14 days, changes to lower grade or pay,

furlough of less than 30 days, reduction‑in‑force, and removal), determinations

rating to disability retirement, health insurance and annuities, and actions

involving reinstatement of preference eligibles. The MSPB also decides cases in

which no formal agency action has been taken, such as, actions brought by the

Special Counsel and disciplinary actions under the Federal Employees Flexible and

Compressed Work Schedule Act.

Office of the Special Counsel  - The OSC is an independent agency charged with

investigating allegations of prohibited personnel practices and other activities

prohibited by civil service law, rule or regulation, including Hatch Act violations.
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ANATOMY OF A LABOR RELATIONSIHP

The relationship between management and the union can be pegged at one, or

more, of several stages which we'll examine in some detail during this session.

Unorganized Stage There are no bargaining units and no union is attempting to

organize the work force. Management can act unilaterally in establishing

personnel procedures and changing working conditions. With virtually every activity

having some union recognition, this stage is rarely experienced by Army

managers.

Organizing Stage Here one or more unions are trying to create interest among the

employees to establish a bargaining unit. Unions have the right to solicit interest

and distribute literature during non‑work hours and in non‑duty places.

Management must maintain a position of strict neutrality during this stage by not

indicating, in any manner, that it does or does not favor unionization ‑ or that it

favors one union over another.

Petition and Election Stage A union which gains a 30% "showing of interest"

among the employees of the prospective bargaining unit will determine if the

sought after unit is appropriate using three criteria ‑ community of interest among

employees, promotion of effective dealings, and efficiency of agency operations.

Certain employees must be excluded from the unit, e.g., supervisors, management

officials, and personnelists. A secret ballot election, conducted or supervised by

the FLRA, will be held if the unit is found appropriate. On the ballot employees

have a choice of the competing unions or "no union"; the majority of the ballots

cast determine the winner.

Certification and Recognition Stage

The FLRA certifies the winner of the election.  Management must now recognize the union as the sole and exclusive bargaining agent of the employees. Changes to conditions of employment must be done on a bilateral basis

.

Preparation for Negotiation Stage lncluded in this stage is the selection and

training of the management negotiating team Who should be on it? What

authority should it have? How will it anticipate union demands? How will it

develop management proposal?

Negotiation Stage While we won't have the time to get into the dynamics of

bargaining (other ASA(M&RA) training courses are devoted to this), we will look at

the legal duty to bargain and the elements that make up a good collective

bargaining agreement.  Remember, in Army the authority to execute an agreement

is delegated to the activity commander.

Contract Administration Stage Once the agreement is approved, management

must manage in accordance with its terms. The contract must be applied
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uniformly and consistently by all supervisors, so local contract administration

training is a necessity. Failure to follow the contract leaves management open to

unfair labor practice charges, grievances, and costly arbitrations. During this

stage, as we find out what provisions need modification, we circle back to the

Preparation Stage.
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UNFAIR LABOR PRACTICES

Unfair labor practices (ULP) are proscribed forms of conduct by management or

the union against each other, or by either one against an employee, or groups of

employees in the bargaining unit. Title VII prohibits the following practices:

a. By Management (Section 7116(a)):

(1) To interfere with, restrain, or coerce employees in exercise of rights

under the labor relations statute;

(2) To encourage or discourage membership in a labor organization by

discrimination in conditions of employment;

(3) To sponsor or control a labor organization;

(4) To discipline or otherwise discriminate because of, an employee's

filing of a complaint under the labor relations statute;

(5) To refuse to consult or negotiate in good faith;

(6) To fail or refuse to cooperate in impasse procedures or decisions;

(7) to enforce a rule or regulation (except those concerning prohibited

personnel practices) which is in conflict with a collective bargaining agreement in

effect before the rule or regulation was prescribed; and

(8) To otherwise fail or refuse to comply with any provision of the labor

relations statute.

b. By the Union (Section 7116(b)):

(1) To interfere with, restrain, or coerce employees with respect to

union membership or nonmembership, or exercise of rights of employees under the

labor relations statute;

(2) To force management to interfere with an employee's exercise of

rights;

(3) To take‑ action interfering with employees' work performance or

discharge of duties as an employee;

(4) To discriminate in membership because of race, color, creed,

national origin, sex, age, civil service status, political affiliation, marital status, or

handicapping condition;

(5) To refuse to consult or negotiate in good faith;

(6) To fail or refuse to cooperate in impasse procedures or decisions;
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(7) To engage in, condone, or fail to prevent or stop any strike or work

stoppage or picketing, if the picketing interferes with agency operations; and

(8) To otherwise fail or refuse to comply with any provision of the labor

relations statute.

Unfair labor practice charges may be lodged by an individual labor organization, or

an agency. The General Counsel of the FLRA is responsible for investigating and

determining whether a complaint (a formal notice of further action) should be

issued. The agency or labor organization has the right to answer a complaint,

appear in person, and give testimony on the issue in its own behalf.

After hearing a complaint where a preponderance of evidence reflects the

commission of an unfair labor practice, the FLRA has the authority to issue an

order to cease and desist from such unfair labor practice, require renegotiation

with retroactive effect, reinstate the employee with backpay, direct the status quo

ante of any change or any combination of these or other actions which will carry

out the purpose of the labor relations statute.
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RETAINING THE ESSENTIAL RIGHT TO MANAGE

It is Army policy to maintain an affirmative willingness to bargain collectively with

the unions. Commanders, however, must retain the essential right to manage. By

law, certain matters are excluded from the duty to bargain. Regardless,

commanders have an obligation to negotiate on the impact and implementation of

the exercise of any management right, even though the substance of the

management action is not itself negotiable.

Reserved Rights (Sec 7106(a) –These comprise the rights to:

(1) determine the mission, budget, organization, number of

employees, and internal security practices of the agency;

(2) in accordance with applicable laws, to hire, 

assign, direct work, and retain employees in the

agency, or to suspend, remove, reduce in grade or pay,

or take other disciplinary action against such employees​;

to assign work, to make selections for appointments

from among properly ranked and certified candidates for

promotion or from any other appropriate source; and to

take whatever actions may be necessary to carry out the

agency mission during emergencies.

Permissive Rights (Sec 7106(b)(1)) These rights were mandatory subjects of

bargaining based on EO 12871. These comprise the rights to:

(1) determine the numbers, types and grades of employees or

positions assigned to any organizational subdivision,

work project, or tour of duty (i.e., staffing patterns);

and

(2) determine the technology, methods, and means of

performing work.

Impact and lmplementation Bargaining (Sec 7106(b)(2) and (3))

This means the obligation to negotiate on:

(1) procedures which management officials of the agency will

observe in exercising any management right; and

(2) appropriate arrangements for employees adversely

affected by the exercise of any management right.

For example, management has the right to select employees for promotion, but

merit promotion procedure; are negotiable under the requirement for impact and

implementation bargaining.
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Similarly, management has the unilateral right to conduct a reduction‑in‑force, but

must give the union the opportunity to negotiate regarding arrangements (e.g.,

retraining programs) for employees affected by that reduction‑in‑force.

During this session, we'll be examining union proposals from actual cases which

address these essential rights.
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MANAGEMENT‑EMPLOYEE RELATIONS

The management‑employee r6atons function is critical to the successful

accomplishment of the Army's mission. Management‑employee relations refers to

the process, procedures, and relationships between managers and supervisors on

the one hand, and employees on the other, that promote a cooperative and

productive work force environment ‑‑ one which facilitates and maximizes

productivity. With basic supervisory training, most supervisors and managers

perform this aspect of th6r day to day supervisory responsibility without

assistance from the Civilian Personnel Advisory Center. From time to time,

however, problems arise in the workplace which require specialized knowledge

and attention. Problems related to such matters as poor performance,

unacceptable conduct leave abuse and substance abuse require special handling

in order to meet the requirements laid down by law and government‑wide

regulations. Employee Relations Specialists are well‑versed in these areas and are

available to provide advice and assistance. The major areas wherein Employee

Relations Specialists are called upon for assistance are summarized below:

Administering Discipline AR 690‑700, Chapter 751

Disciplinary action is taken for the purpose of ether correcting employee behavior

or imposing punishment necessary to maintain discipline and morale among other

employees. In selecting an appropriate penalty, the deciding official should

distinguish between misconduct, for which progressive discipline aimed at

correcting behavior is warranted, and misconduct warranting punitive discipline.

For progressive discipline, the deciding individual should select the least stringent

penalty necessary to get the employee's attention and motivate him/her to

improve behavior. For punitive discipline, the deciding official should select the

strongest penalty warranted to preclude repeated acts of misconduct by the

employee concerned and to deter such misconduct by others. Penalties available

consist of written reprimands, suspensions, changes to lower grade or pay and

removal.  Suspensions for more than 14 days, changes to lower grade or pay and

removal actions are defined as "adverse actions" (see below.)

Taking Adverse Actions 5 CFR, Part 752

Adverse actions may only be taken for "such cause as will promote the efficiency

of the service." When either conduct or performance dictates that an adverse

action be taken against an employee, commanders have a wide range of actions

from which to choose. Suspensions of more than 14 days, reductions in grade or

pay, furloughs for 30 days or less, and removal actions require the observance of

statutory procedures to provide the employee with a 30‑day advance notice of

proposed action, a right to reply, a right to representation, a right to have a

written final decision, and appeal rights. Failure to observe these rights may result

in the action being overturned by a third party such as an arbitrator or

administrative judge.
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Performance Management Action 5 CFR Parts 430 and 432

Performance management is the process of getting the mission accomplished

through the management of employees.  In order to assure that employee efforts

contribute towards this objective, organizational objectives and priorities are

reflected in the performance plans of supervisors and employees. Employees are

held accountable for their part of mission accomplishment; and employee

performance is considered in training selections, promotions, retention, and

awards.  By law, unacceptable performance in any critical performance element of an

employee's performance standard requires the initiation of performance‑based

action. Such action may consist of a reassignment, demotion, or removal. Upon

being notified of unacceptable performance, an employee is entitled to an

“opportunity period,” a specified period of time during which he/she is given every

opportunity to demonstrate that with needed training, coaching, or guidance,

he/she can operate at an acceptable level. If performance fails to reach an

acceptable level during that time, management must initiate corrective action. The

employee is entitled to the same "due process" provisions listed in adverse

actions, above.

Administrative Grievance System DoD CPM 1400.25M Sub Ch 771

Army employees not covered by a negotiated grievance procedure are entitled to

grieve a wide range of issues through the DoD administrative grievance system.

The procedure is designed to resolve issues locally. Employee morale is

significantly influenced by the quick and equitable resolution of employee

dissatisfactions.
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EQUAL EMPLOYMENT OPPORTUNITY

The Department of the Army's EEO Program is required by various executive and

legislative mandates which direct specific EECO program responsibilities. These

include Title VIl of the Civil Rights Act of 1964 which prohibits discrimination in

employment of individuals on the basis of race, color, religion, sex, and national

origin and the Civil rights Act of 1991. Regulatory and directive requirements

include the Equal Employment Opportunity Commission (EEOC) Management

Directives,  DoD Directives, and Army Regulations (AR).

In 1992, the EEOC issued a new 29 Code of Federal Regulation (CFR) Part 1614,

which made fundamental changes to the existing system. One objective of the

new regulation was to promote greater administrative fairness in the investigation

and consideration of federal sector EEO complaints. Part 1614 reaffirms the policy

of the U.S. Government to provide equal opportunity in employment for all

persons. It prohibits discrimination in employment because of race, color, sex,

national origin, age, or handicap and requires a continuing affirmative program in

each agency to promote equal employment opportunity and to identify and

eliminate discriminatory practices and policies.

Agencies are required by 29 CFR, Part 1614 to provide sufficient resources to

their equal employment opportunity programs to ensure efficient and successful

operation, and to:

*Conduct a continuing campaign to eradicate every form of prejudice or

discrimination from the agency’s personnel policies, practices, and working

conditions.

*Communicate the agency's equal employment opportunity policy and

program and its employment needs to all sources of job candidates without regard

to any of the prohibited factors and solicit their recruitment assistance on a

continuing basis.

*Review, evaluate and control managerial and supervisory performance in

such a manner as to ensure a continuing affirmative application and vigorous

enforcement of the policy of equal opportunity.

*Provide orientation, training and advice to managers and supervisors to

assure their understanding and implementation of the EEO policy and program.

*Take appropriate disciplinary action against employees who engage in

discriminatory practices.

*Provide recognition to employees, supervisors, managers and units

demonstrating superior accomplishment in EEO.

*Establish a system for periodically evaluating the effectiveness of the

agency's overall EEO effort.

23

*Designate a Director of EEO and special emphasis program managers to

carry out the functions described above.

In the Army, the Assistant Secretary of the Army for Manpower and Reserve

Affairs (M&RA) has overall responsibility for all EEO policy matters. The EEO

agency, located within the OASA (M&RA), has responsibility for developing Army​

wide EEO policy, evaluating Affirmative Employment Program Plans, Special

Emphasis Programs, and has oversight authority, for non‑discrimination in federally

assisted /conducted programs.

The EEO Compliances and Complaints Review, Agency, also located within M&RA,

is responsible for developing Army policy and programs to manage the

discrimination complaints system.

Additional responsibilities lie with the Chief of Engineers, who establishes policy

and procedures to eliminate architectural, transportation and communication

barriers for persons with disabilities; Commanders, who provide personal

leadership by providing sufficient resources to the EEO program; labor counselors,

who provide legal advice on affirmative employment policy and EEO complaints,

managers and supervisors, who have a responsibility to ensure fair and equitable

treatment of all employees; members of the EEO staff, who advise managers and

supervisors and the work force one employment issues; and the Civilian Personnel

Officer.

Affirmative action is a tool to the achievement of equal employment opportunity.

Because of the under representation of some protected classes, affirmative action

ensures that members of those protected groups have at least an equal

opportunity to compete.

Affirmative action is defined as:

"A tool to achieve equal opportunity, a program of self analysis, problem

identification, data collection, policy statements, reporting systems and elimination

of discriminatory policies and practices, past and present. 

Affirmative action efforts are monitored by goals and objectives‑‑quotas are illegal.
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EEO COMPLAINT SYSTEM

The legal and statutory authorities prohibiting employment discrimination and

defining the EEO complaints system include Title VII of the Civil Rights Act of

1964, as amended; the Civil Rights Act of 1991; Sections 501 and 504 of the

Rehabilitation Act of 1973, as amended; the Age Discrimination in Employment

Act (ADEA) of 1967, as amended; and the Equal Pay Act of 1963. The

administrative processing of EEO complaints in the federal government is governed

by regulations at Title 29, Code of Federal Regulations, Section 1614 (29 CFR

1614).

An individual may have several forums available to raise an EEO complaint. An

employee or applicant for employment may use Title VIl procedures promulgated

by the Equal Employment Opportunity Commission (EEOC) in 29 CFR 1614. An

employee who is in a bargaining unit which has a negotiated agreement that does

not exclude complaints from its grievance process, can raise the issue of

discrimination under the negotiated grievance procedure. Also, an employee who

is the subject of an adverse action (such as removal) appealable to the Merit

Systems Protection Board (MSPB), can raise the issue of discrimination as part of

the appeal to MSPB. However, the employee may not raise the same issue of

discrimination in all of those systems; he or she must choose under which system

the complaint will be processed.

In the Army, the EEO Compliance and Complaints Review Agency (EEOCCRA) is

located within the Office of the Assistant Secretary of the Army (Manpower and

Reserve Affairs) and has responsibility for administration of the EEO complaints

system. EEOCCRA prepares final agency decisions in EEO complaints within the

Department of the Army. AR 690‑600, EEO Discrimination Complaints, sets forth

procedures for processing EEO complaints.

Any Army civilian employee, former employee or applicant for Army employment,

may file an EEO complaint under the Army's EEO complaints system. Military

personnel are not covered by this system. Virtually any employment decision or

working condition can be raised as an issue in an EEO complaint. The aggrieved

must initiate the complaint process within 45 calendar days of the alleged act of

discrimination. The aggrieved contacts an EEO Counselor with authority to inquire

into the complaint. The EEO counselor talks to the parties and attempts to resolve

the complaint. If the counselor is unsuccessful, the aggrieved may then file a

formal complaint.

A formal complaint is investigated by the Department of Defense Office of

Complaints Investigation (C)CO. The investigator complies an investigative record,

including testimony and documents relevant to the case, and makes a

recommended finding.

A copy of the report of investigation is provided to the parties. The complainant

may request a hearing by an EEOC: administrative judge (AAJ) or a decision on the

record by EEC)CCRA. If a hearing is held, the AJ forward his/her findings to
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EEOCCRA for issuance of a final agency decision. EEOCCRA may accept, modify

or reject the EEOC's findings. The complainant may appeal the Army's final

decision to the EEOC and/or may file a complaint in federal district court. EEOC

appellate decisions are binding on federal agencies.

The burden of proof in EEO discrimination complaints is upon the complainant who

must prove by a preponderance of evidence that he (or she was discriminated

against. Under EEO regulations, if discrimination if found, the agency must

determine whether disciplinary action against the discriminating official is

warranted. In the Army, the Commander of the activity or installation where the

discrimination occurred conducts an inquiry such as a 15‑6 investigation to make

this determination.

The official accused of discrimination has the right to be informed of the

accusations being made and has the right to give evidence and name witnesses in

his/her behalf. The official has the right to be kept informed during the various

sages of the EEC) complaints process. Under EEO regulations, if discrimination is

found, the agency must determine whether disciplinary action against the

discriminating official is warranted.

If discrimination is found, the complainant is entitled to be "made whole," i.e., the

complainant must be placed in as good a position as he/she would have been if

there had been no discrimination. This can include retroactive personnel actions,

back pay, and expunction of personnel records, depending on the case. Under the

new Civil Rights Act, a complainant may be entitled to compensatory damages.

Punitive damages are not allowed in the federal sector. A successful complainant

can also recover attorney's fees and costs expended in the administration and

legal processing of the complaint.

The Army's policy on complaint settlement encourages resolution of the complaint

at any stage of the process. Activity commanders have authority to grant full

remedial relief without an admission of discrimination. Early settlement of

complaints promotes employee morale, saves processing costs, cuts off possible

future liability and allows the parties to reach a mutually agreed upon solution

instead of having it imposed on them by outside parties, such as EEOCCRA, EEOC

or the federal courts.

The EEO complaints processing system also provides that anyone, including a

complainant, who participates in the EEO complaints system or otherwise opposes

unlawful discrimination may not be retaliated or reprised against because of that

participation. An employee who believes there was reprisal may file a complaint of

reprisal which is then processed like any other EEO complaint.
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LABOR COUNSELOR PROGRAM

Historical Development  Recognizing the growing complexity of civilian personnel

law and an increase N the number of federal employees represented by unions,

The Judge Advocate General (TJAG) created the Labor Counselor Program in

1974. At each installation an Army lawyer was designated as the principal

counselor to the CPCO and his/her staff. The Director of Civilian Personnel,

(DDCSPER, and TJACI envisioned that increased cooperation between CPO and

legal staffs would improve the Army position in third party proceedings involving

the Civil Service Commission, grievance resolution, arbitrations, and contract

negotiations.  Since 1977, faced with a rising tide of administrative complaints and court cases, TJAG reemphasized the labor counselor’s professional responsibility to represent and advise the local command, not simply as another additional duty but as a

significant mission. Passage of the Civil Service Reform Act in 1978 energized the

program and in 1985, AR 690‑700, Chapter 751, was changed to CPO

coordination with the labor counselor in all formal disciplinary actions initiated

against civilian employees. (This requirement is also contained in Chapter 751,

effective 15 September 19870 Labor counselors today are active partners in the

administration of the Army management and employee relations program.

Labor Counselor Functions  The installation labor counselor serves as the legal

advisor to the CPO, the Equal Employment Opportunity Officer (EEOO), the

commander and other installation management officials on legal issues in the areas

of labor relations, civilian employment law, and equal employment opportunity.

Specifically, the labor counselor:

‑ renders legal advice on proposed personnel actions such as reductions in

force, unacceptable performance and misconduct;

‑ reviews collective bargaining agreement (CBA) proposals for negotiability

and conflict with law or government wide rules or regulations;

‑ provides advice for the administration of the CBA;

‑ advises and assists installation personnel testifying before investigators from

the FLRA, MSPB or Office of the Special Counsel;

‑ advises on management's obligations to negotiate with unions concerning

implementation of management initiatives;

‑ reviews and renders opinions on grievances and complaints arising under

CBAS, regulatory grievance procedures and EEO complaint procedures;

27

 represents the command in third party proceedings before the EEOC, FLRA,

MSPB, arbitrators, OCI investigators, state unemployment compensation agencies,

Department of Labor and other administrative entities; and

‑ provides the CPO and the EECO with such additional advice and assistance

as is necessary for the effective work force management and implementation of

Army civilian personnel policies.
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OTHER ASA(M&RA) LABOR AND EMPLOYEE RELATIONS TRAINING

In addition to Labor and Employee Relations/EEC) for Executives, ASA(M&RA) also

sponsors the following courses:

Basic Labor Relations

A basic course designed to cover the overall philosophy, policy, procedures and

objectives of the federal labor relations program and its specific implementation

within the Army. All major subject areas (e.g., representation, unfair labor

practices, negotiations, arbitration) are thoroughly discussed and include workshop

sessions. It is designed for staff and operating personnel specialists with priorities

given to those new to the labor relations function. The course is not appropriate

for orientation of supervisors or managers.

Labor Negotiations Seminar

A "hands‑on" seminar which includes negotiation strategy and preparations, scope

of bargaining, and the negotiation process. The class emphasizes "mutual gains"

or "Interest‑ Based" bargaining strategies. It is intended for military and civilian

officials and personnelists who have been involved in negotiations or who will be

assigned these responsibilities. This class is open to union negotiators when they

accompany their management counterparts.

Labor Relations Seminar

An ad hoc, "state‑of‑the‑art" workshop in labor relations. Major negotiation issues are

discussed; third party decisions are analyzed. Guest speakers discuss latest areas of

interest in labor relations. It is intended for military and civilian personnelists who are

actively involved in the labor relations function.

Basic Management‑Employee Relations

A basic course designed to cover the overall philosophy, policy, procedures and

objectives of the Management‑Employee Relations program and its specific

implementation within Army. All major subject areas (e.g., performance

management (e.g., performance management, discipline, adverse actions, grievances and appeals, customer service, and incentive awards) are thoroughly discussed and include workshop sessions. It is designed for staff and operating personnel specialists, EEO officers, with priorities given to those new to the management‑employee relations function.  The course is not appropriate for orientation of supervisors or managers.
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OTHER TRAINING (con't)

Management‑Employee Relations Seminar

An ad hoc, "state‑of‑the‑art" workshop in management-employee relations. Major

changes brought about by case law, statute, or regulatory changes are covered at

length with actual or projected effects on the MER program highlighted. Program

innovations are presented by MACOMs and/or installations responsible for the

innovations and wider applications are explored. It is intended for experienced MER

advisors. It is not appropriate for personnelists with less than one year of experience in

the MER function.
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GLOSSARY

This compilation of terms is intended as a guide to familiarize you with special language that has evolved in the labor‑management and employee relations fields. Although limited, it should provide you with an orientation of the key terms.  

Adverse Action A personnel action considered unfavorable to an employee.

Includes removal, suspension for more than 14 days, furlough without pay for 30

days or less, and reduction in rank or compensation which is taken by an agency

against an employee.

Alternate Dispute Resolution (ADR) The Administrative Dispute Resolution Act of

1990, the Civil Rights Act of 1991, the National Performance Review, Executive

Order 12871 Labor Management Partnerships, and the Equal Employment

Opportunity Commission's regulations encourage the use of alternative methods of

dispute resolution. In the fields of employee and labor relations, and equal

employment opportunity disputes, ADR has most commonly taken the form of

mediation and non‑binding arbitration. However, there are many other options

available such as minitrials, settlement judges, factfinding, peer review, labor​

management committees ombudsmen, interest‑based problem solving and

bargaining, negotiated rule making, and alternative discipline. Even this list is not

complete since parties can design and implement virtually any form of ADR which

suits their needs.

Appeal Rights An employee against whom an adverse action is taken is entitled to

appeal to the Merit Systems Protection Board.  Arbitration A method of settling a labor‑management dispute by having an impartial third party hold a formal hearing, take testimony, and render a decision.  The decision is binding upon the parties. Arbitration of disputes that arise over the interpretation or application of the existing collective bargaining agreement is referred to a rights or grievance arbitration. The grievance arbitrator interprets and applies the contract acting like a judge on the meaning and intent of the contract.  The parties present their case before the arbitrator and he/she bases the decision, which is final and binding, on this presentation.  

Award The final decision of an arbitrator in a labor‑management dispute.

Bargaining Unit A group of employees with common working conditions that has

been recognized and certified as appropriate to be represented by a union for the

purpose of collective bargaining.

Base System Army's performance appraisal system covering employees in the

following pay plans and grades: WL, WG, WS/GS‑8 and below (excluding career

interns) and equivalent levels in other pay plans.
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Civil Service Reform Act of 1978 A law enacted in 1978 to improve the federal

civil service system. Among the important provisions of the law are (1) the

reorganization of the Civil Service Commission into the Office of Personnel

Management, which administers civil service policies, and the Merit System

Protection Board, which is responsible for protecting civil service employees from

prohibited employment practices; (2) the creation of a Senior Executive Service,

designed to attract and retain top grade level managers and supervisors by

providing a more flexible means of linking salary increases to improved job

performance and (3) the regulation by statute of the federal labor‑management

relations program, which previously operated under Executive Orders 10988 and

11491.

Collective Bargaining Agreement A written agreement or contract that comes out

of negotiations between an employer and a union. It sets out the conditions of

employment (personnel policies and working conditions) and ways to settle

disputes arising during the term of the contract. Collective bargaining agreements

usually run for a definite period ‑ one, two or three years.

Community of Interest A criterion used by the Federal Labor Relations Authority to

decide whether a group of employees who wants to be represented by an

employee organization makes up an appropriate bargaining unit. A community of

interest exists if there is similarity of skills and duties, common supervision,

common hours wages, and working conditions.

Confidential Employee An employee whose unrestricted access to confidential

files or to knowledge or information pertinent to the labor relations activity of the

employer makes him or her inappropriate for membership in a bargaining unit.

Critical Element A major component of a job consisting of one or more duties and

responsibilities which contributes to accomplishing organizational goals and

objectives and which is of such importance that unacceptable performance on the

element would result in unacceptable performance in the position.

Department of Defense Administrative Grievance System (DoD AGS) An internal

system for resolving employee grievances over certain matters under the control of

DoD  management. The AGS covers current and former DoD employees who are

not in established bargaining units. The AGS covers bargaining unit employees

when the issue grieved is not covered by the parties' negotiated grievance system.

The AGS does not cover non‑citizens recruited overseas and appointed to

overseas positions or nonappropriated fund employees.

Disciplinary Actions There are two categories of disciplinary actions (1) informal

disciplinary actions (oral admonishments and written warnings) and (2) formal

disciplinary actions (letters of reprimand, suspensions, involuntary reductions in

grade or pay, and removal). Disciplinary action should be taken for the purpose of

either correcting offending employee behavior or problem situations or for the
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purpose of imposing punishment necessary to maintain discipline and morale

among other employees.  

Efficiency of the Service An adverse action can be taken against an employee only for such cause as will promote the efficiency of the service. This burden of proof

rests with the agency.

Employee Rights Those collective bargaining rights which are given to employees.

Alleged violations of these rights may be brought before the FLRA for redress.

Employees have the right to form, join, or assist employee organizations, to

participate in collective bargaining, and to engage in other activities, individually or

in concert, for the purpose of collective bargaining; they also have the right to

refrain from any and all such activities.

Federal Labor Relations Authority (FLRA) The agency which administers the

federal labor‑management relations program. It resolves questions of union

representation of employees; prosecutes and adjudicates allegations of unfair labor

practices; decides questions of what is or is not negotiable; and, on appeal,

reviews decisions of arbitrators.

Federal Mediation and Conciliation Service (FMCS) An independent federal

agency created in 1947 under the Taft‑Hartley Act to provide mediators for labor​

management disputes in which interstate commerce is involved. The FMCS has

extended its jurisdiction to public and federal sector disputes.

Federal Service Impasses Panel (FSIP) An agency within the FLRA which

provides assistance in resolving negotiation impasses between agencies and

exclusive representatives. The Panel is composed of a chairman and at least six

other members appointed by the President. It may recommend procedures for

resolution of impasses or settle impasses itself.

Furiough The placing of an employee in a temporary status without duties and pay

because of lack of work or funds or other nondisciplinary reasons.

Good Faith Bargaining The requirement that the two parties to negotiations meet

and confer at reasonable times with a willingness to reach an agreement on new

contract terms. Good faith bargaining does not require that either party make a

concession or agree to any proposal.

Grievance A formal complaint usually lodged by an individual. Where a union has

exclusive recognition, the grievance may be filed by the union or management

over an interpretation or application of the collective bargaining contract or

traditional work practices. The agreement will specify what matters may or may

not be grieved under the negotiated procedure.
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Impasse That point in labor management negotiations at which either party

determines that no further progress can be made toward reaching an agreement.  

lmpasses are resolved by the intervention of a neutral third party, such as a

mediator, an arbitrator, or the Impasses Panel.

Management Official An individual employed by an agency in a position the duties

and responsibilities of which require or authorize the individual to formulate,

determine, or influence the policies of the agency.

Mediation An attempt by an impartial third party, called a mediator, to bring

together the parties in a labor dispute. The mediator, however, has no power to

force a settlement. He or she operates primarily through persuasion to help the

negotiating parties come to an agreement.

Negotiated Grievance Procedure A method of dealing with a complaint made by

an individual or by union or management that allows the work place to continue

operating without interruption. As outlined in the collective bargaining agreement,

the procedure generally provides for discussions of the grievance at progressively

higher levels of management authority, with arbitration being the last step.

Negotiation The process by which employee representatives and management try

to reach agreement on conditions of employment.

Performance Plan Performance-related expectations documented on the

performance support form/checklist.

Reopener Clause A provision in a collective bargaining agreement which states

the times and circumstances under which certain parts of the agreement can be

renegotiated before it expires.

Scope of Bargaining The range of issues that are made negotiable by the labor

relations statute, or by the parties' agreement. In the federal sector, the scope of

bargaining usually includes conditions of employment. Except for nonappropriated

fund employee wages and fringe benefits are generally not included in the scope

of bargaining.

Senior System Army's performance appraisal system covering employees in the

following pay plans and grades: ES, SL, ST, GM, WS/GS‑9 and above, employees

in equivalent pay plans and grades and career interns.

Steward The union's primary representative on the line. The union views the

steward's job as having two different but not really separate parts: first,

protecting the workers' rights in the shop by settling grievances and watching for

violations of the contract and/or labor lays on the part of management; second,

strengthening the union and building support for its program by telling the workers

about union activities and building loyalty to the union goals. A chief steward

oversees and coordinates the activities of the other stewards.
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Supervisor A person having the authority, in the interests of the employer, to hire,

transfer suspend, promote, layoff, recall, discharge, assign, reward, or discipline

other employees or to effectively recommend such action, or to adjust employee

grievances, where such authority is not of a routine or clerical nature, but requires

the use of independent judgment. In the federal sector, supervisors are generally

excluded from membership in the bargaining unit.

Total Army Performance Evaluation System (TAPES) The approved DA

performance management system.

Union Officer An elected official of the union (e.g., the President, Vice President,

Secretary‑Treasured as opposed to the stewards who are usually appointed. The

elected officers carry out the union's dealings with top management officials at the

installation primarily on matters not resolved by stewards and line managers.
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REFERENCES:

5 USC 7101 et seg, The Federal Service Labor‑Management Relations Statute (Title VII of the Civil Service Reform Act)

DoD Civilian Personnel Manual, Chapter 711, Labor‑ Management Relations.

5 CFR Chapter 14, Regulations of the Federal Labor Relations Authority, The FLRA

General Counsel and the Federal Service Impasses Panel

29 CFR 1425, Regulations of the Federal Mediation and

Conciliation Service

AR 690‑700, Chapter 751, Discipline

5 USC Chapter 12, Merit Systems Protection Board, Office of Special Counsel, and

Employee Right of Action.

AR 690‑400, Chapter 430, Performance Management

AR 690‑400, Chapter 432, Reduction in Grade and Removal Based on

Unacceptable Performance

AR 690‑672‑20, Incentive Awards

AR 690‑400, Chapter 4302, Total Army Performance Evaluation System
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